IMPLICATIONS OF THE HUMAN RIGHTS ACT 











�
Background


The Human Rights Act 1998 came into force on 2nd October 2000. It incorporates into UK law the European Convention on Human Rights, making rights enforceable in the UK courts where previously cases could only be heard in Strasbourg.





It has been seen by many of its supporters as the nearest we have to a Bill of Rights.





The European Convention was a treaty of the Council of Europe adopted in 1950 at a time after the war when the Allies were seeking to restore “durable civilisation” in Europe. The UK ratified the treaty but unlike many of the other 40 signatories did not believe it was necessary to incorporate Convention rights into domestic as it felt that such rights already existed in common law.








Key Articles


The relevant sections of the act for older people are:





Article 2


Everyone’s right to life shall be protected by law.


This might be used to impose on the state a positive obligation to take steps to preserve life, and may counter things such as ‘Do Not Resuscitate’ orders.


This could be relevant in the closure of a residential home where it would be life threatening to move the person.





Article 3


No-one shall be subjected to torture or to inhuman or degrading treatment.


This could be used to prevent people being subject to degrading treatment in a residential or caring home.


This could be used when arguing for the right not to be treated, where you might be subject to degrading treatment in the face of a living will that states you do not want to be resuscitated.


This could also apply to housing that is not fit for human habitation.





Article 5


Everyone has the right to liberty and security of person.


This could be used for those with mental health problems being sectioned against their will.





Article 6 (1)


You have the right to a fair trial and public hearing within a reasonable time by an independent and impartial tribunal established by law.


This could be used to protect those with mental health problems. 





Article 8


Everyone has the right to respect for his/her private and family life, his/her home and his/her correspondence.


This could include a person’s right to be well and be properly treated.


This could be used where an older person prefers to be cared for at home rather than be forced to move into residential care.


This could be used to defend the closure of residential accommodation, where it had been promised as a home for life and where there were no pressing resource arguments for closing it.


This also includes the right to develop one’s personality in relation to others and there is a positive obligation on the state to facilitate this. 


This could also be relevant with regard to the right to education, leisure and other services.


This also includes the right of access to information, for example information about your health.





Article 9


Everyone has the right to freedom of thought, conscience and religion.





Article 10


Everyone has the right to freedom of expression.





Article 11


Everyone has the right to freedom of peaceful assembly and to freedom of association with others.


This could be used to allow peaceful protests by pensioner groups.





Article 12


Men and women of marriageable age have the right to marry and to found a family.





Article 14


The enjoyment of the rights and freedoms set forth in this Act shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.


This article can only be used to complain about discrimination if other Convention rights are also in play.


Age is not specifically mentioned which could make it more difficult to use but a case could be argued under “other status”. 


Mandatory retirement age is an example of age discrimination that could be challenged under this article.





Protocol 1 (article 1)


Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and to the conditions provided for by the general principles of international law.


This could be used by someone who has had to give up their possessions in order to pay for long-term care.





Protocol 1 (article 2)


No person shall be denied the right to education.





Comments


In Scotland the Act has in parts been in force for over a year, and has shown that only 17 out of 587 legal challenges have been upheld.





*The Human Rights Act is available from the Stationary Office. Tel: 0870 660 5522. 
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